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TitanTowers, LLC
P.O. Box 6972

Abilene, Texas 79608
. (915) 692 2517
(915) 6927749 FA){ .

December 22, 1997

Ms. Arlene Stevens
President -
Sungilt Broadcasting, Inc.
2309 N. Hampton Street
Tucson, Arizona 85719

Dear Ms. Stevens,

..

'Ibis letter is to confirm my conversation last week with Mr. Glen Isaacs regarding the
communications tower site at Mt. Bigelow near Tucson, Arizona Until the company was
sold in October, 1996, I was the Vice President of Marketing and Operations of Prime
Communication Sites, LLC ("Prime''). Prime owned thiMt Bigelow site from January,
1994 until October, 1996 and Twas directly involved with the operation and maintenance
of the Mt Bigelow site for most of that time. In addition, I resided in Tucson from 1974
through 1995 and have had ample opportunity to visit and inspect the Mt. Bigelow site
during all seasons and conditions during the course ofa year.

Typically, the site is inaccessible to all traffic except by Snow Cat or snowmobile
between Novembe.t and February every year. The period varies from year to year
depending on the length and severity of the winter. The site is in the Coronado National
Forest and is controlled by the U.S. Forest Sen-ice. Each year at the beginning of
November, the Forest Service closes and locks a gate at the entry to the access road to the
site and the gate remains locked until the end of the snow season due to snOw and
hazardous conditions. In some years the site has bad snow accumulations as deep as four
feet. Only authorized personnel are permitted at the site during this time. To my
knowledge, the site was inaccessible to normal wheeled traffic from mid-November,
1996 until mid-April, 1997 during the winter of 1996-97, a particularly severe winter.

Because of high winds, ice, and snow, only emergency maintenance work is done_ during
the winter months, and it would be extremely inadvisable to attempt to do any type of
antenna or waveguide installations at that tim~. I hope that this information will be of
assistance to you. Please do not hesitate to contact me ifyou ~v~ any questions..

Best Regards,

'·~.U·~O-,j)~
David D. Baker
Marketin~ M~er

.------.-.. ----.. -.;.~-. -~ -----------. ------~ --------.~ ----. ---- ---.--- -----.- -..~-~.- ----
,-------~------------
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I, Glen H.
Corporation to
reconsideration.
pet.i t ion.

DECLARATION OF GLEN H. ISAACS

Isaacs, have been retained by applicant Sungilt
assist in preparation of this petition for

I make this declaration in support oL said

1. On or about December 16, 1997, I had a telephone
conversation with Forest Technician Steve Hensel of the United
States Forest Service, Coronado National Forest. Mr. Hensel
informed me that he is the ranger who is personally charged with
locking the gate to the access road leading from a county road to
the television transmitter sites atop Mt. Bigelow above Tucson,
Arizona. Mr. Hensel lives near the transmitter site.

2. In our telephone conversation, Mr. Hensel stated that he
recalled closing the access road shortly before Halloween, 1996,
because of a very heavy snowfall. He did not recall if it was
opened subsequently before December. He recalled that December
brought heavy snows to Mt. Bigelow. He recalled that from December
until the middle of April, 1997, the access road was closed because
of ice.

3. Mr. Hensel stated that the access road " ou tslopes," or
has a reverse bank, and that the grade is 7to 8 percent.

4. Mr. Hensel stated that the weather for the summit of Mt.
Bigelow is unpredictable and can change totally within twenty-four
hours.

5. When I spoke with Mr. Hensel's office on Friday, December
19, 1997, to arrange for a written statement, I was informed that
he was not available because the electric range at his home on the
mountain had fai led and that he was in town shopping for a
replacement and hoping to bring it back up the mountain before an
eminent snowstorm arrived.

Gf-EN H. ISAACS,. ESQ.
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Exhibit 5
Sheriff's bepartment Deputy

I, Arlen~ Stevens, declare unde~ oath ~s follows:

On or about December 22, 19~7, Eric Joh~sonJ a D~puty Sh~ri~f for
Pima County Arizona, station at the Mt. Lemmon Stati,2n in the
Catalina Mountains, ~dvi~edSungilt as fallows.

He was familiar with the Mt. Bigelow broadcast transmission site
and was on duty there during the Winter of 1996. Access t~ the
site is via Mt. Lemmon ~ighway (also called Catalina highway and
General Hitchcock Rd.).

During the Winter Season, weather conditions, particularly snow and
ice historically required that Mt. Lemmon Highway be closed for
extended periods of time, generally encompassing the entire Winter
season. As deputy in charge, it- was his responsibility to decide
when to close the road for safety reasons. Since road closures are
not law enforcement violations, the Department does not keep
records of the closures. His recollect ion were that there were
several extended closures of Mt. Lemmon Highway during last winter.

ae stated is that the unpaved, narrow. dirt, non-maintained access
road from Milepost 20 to the broadcast transmission site controlled
by the u.S. Forest Service was completely closed (i.e., gated and
locked) to all traffic all Winter, from late October to the middle
of April 1997.

,

December -26, 1997
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~COMMUNICAnoNS SITE L£AlE AQREEMENT

In co~erationot the covenants herein contained between Prime CammunfcdOn S..... LLC.
andlor Prime CommuniClUon sttu Hokling, U.C., having In IddrIss It P.O. Box .172, AbIlene,
Tex.. 7"01, (hereinafter referred to .. aunot" and appUcalR only .. to • .. owned by that
particular Lessor entity) and Sungilt Communications, Inc.. having .., 'IddreSs .-2111 E. Broadway,
Tucson, Az 11111, (hereinafter referred to IS ..-...., Ute pertia~ as toIaws:

Le5S0t doee _hereby lease unto Leuee rado Intlnna apace cxr Lesson SIte lOCated. It 1ft.-81te1owt
Arizona togilther with Icceu tMreto. The ptapetty10 be Installed and~ tiy L8saee 1t-I;aMe',
'~nH onL~. Site is descr1bed • follows:

A. Equipment of Lessee 8f1d Is LocatIon on lMIor'l Tawer .... Ground SIte a descItbed
on ExNbit A, lttadIed. and as shown on the di8g1'8m attached to echIbIl A whIctI shall
be approved by leAor prtor to l.esRe'S 1nItaItatIon.

e. Equipment BuldJng: L.esIM will have the &lit of..JL..... fMt in Lillat'a Equfpnent
8UikIna Whioh II Ioo8ted nut the beN of the Towr In wtIIc:ft to place lAIeM..
equipment. u IUCh I.... space In LesIof•.t:quIpment BuRcIng is desIaftIIted on the
dI8grarn aetached to~A. .

1.' TUM AND RENTAL: ,.... t.m of WS Le_ AGreement Ihd be for • peI10d of ...L~.) .
commencing upon the date InItaIladon of~.. equipment begins or on 1 . 189-!,..
wtUchever oeoura MI1let. lit • monCN)' Rental RMe of Il.l9O,OO fot the ftnIt yeer. ThIs RerUI Rate
will be ~audannuaay etteeava on the IMNerAry of the etfKtiYe de of this~ each vur
by thrH percent (S%). Upon deIiYefY to LeuM of ........ CIICuIadOn oIlUC11 I , ....... Ihd
pay any suc:h Increase wtth the monthly Rent paymeM fat the I*Cl rnonIh. In to Chi ~Iy
Rental Rate, I.eIIH sheil PlY LtISOr If, and when due. .., ...... use ot aaw Of _III rneuts
which are assnsed or due by reason Of this Lease Agretment IndlOf' Lessee's of ttIe AnCeMa sae
hereunder.

1
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3. !!!J&: Lessee shalt have no rtgtlf, au. or Interest In the Site tJeCtpt the notHXdusive use
thereof as expnssly set forth in tMI t.eue Agreement.

4. 1N\l~IIi: LISIbr m.y, 8. canvtnienc:e to t..IIIM, fum. to L8sIee an invOice statinO the
amount of rental and ildditianal charges, If any, due bf Uuee for the na:I succeecftng rental period.
The failure or omission of lessor to furniSh to L.... SUCh invoice shaM not reflev8 the Lessee from the
requirement to make full and timely p8YI'MI'It of tentals as Mteln required. ~

-
s. LAm CHARGES: tn 1M event any payment due hereunder 81118 remaJn unpUS for. penoct d

ten (10) days at men der the due dllte of such p.,ment. LNIOr Ihd be tntiUed to iI ,. c:::Mtge In an
amount~ to five percent (ft) at~ I.e payment. ..

I. ELECTftIClTY: ...... shaD be requlnd to provtcM Its own IIec:Uk:Ily at the Site. AI InICaUatlon
and mairMnance of 181M IhIIIS be at UtelOIe riIk and expenH of tbelMMe.

I.i. L.... shall Mw 1M right to UN 1M~ emerptIoCy ItMd-by ~-GI(I) • the
Antenna Site for In addtUonlt rental rate at (1nc1YeIM' P« monti, however, 1MIor mau. no
represenlations or waft"8nues .. to the fItneII of suchg~&) for the L..eIAe'a rwqunmema.

7. DIPO!JD. PIli AND rAm; In the event tI\at the FCC, the U.s. ForMt 8eMcit. any pubfIc
utJIity, or any other agency rwqull'M Of InetNN8 any ,.. artdIot~.Ift COMee!UOft WIIh tM L.......
use of the Site, Lessee~ to pay said fees and/or deIxIsIts upon nadce. '.r:.

., .' ••_0__• _



10. COVERAGE AND INTERFERENCE: LeQor makQ no representationa oonoeming the diStance
at which useat* mlo signals may be transmitted and received from the SIt. or IooatIon thereof. LesHe
is hereby notiftecl that the Sit. is subject to degradation of perfonNnce from. but not IImft8d to, natural
and man-mlde phenomena such as so-ealled -stip. intett....nce. power line and Ignition noise,
int.nnodulatJon. co-cnann.1 Interf.,..nGe, and Interference frOm UMIS of 1M Am. or other I'IIdtO
frequencies. The Lessor is not responsible for Interference due to the abOve or other CIIU1eS.

10.1. LlSSee shill be responsible for taking SUCh steps II may be neceuary to prevent any
spurious radiation or ·objectlonable interference- (aa hereafter defined) with the brOadCUtJng or
tran.sml$slon facilities of Lessor or other lessees on the Site c:au.d by L.esIe.. If l.eSSM has nat taken
corredJve measures within twanty.tour (24) hoUrs 8ft8r LesIee hu been notified that Its equfpmlntis
causing objec2lonable Interference. then lessor may in IddlUon to ill au. rtgt1tI or remedies. at Ita
diSCtluon: (1) disconnect power to Lesse.·s equipment andlor (2) take c:onwc:dvI action and charge
Lessee for 18 costs of labor and materials ntctll.,y to .11mInat8 IUch InteIferinoe and/or spw10ua
ractiatlon. If IUCh objtc:ttonable InteIference or spgiouI ......on cannot be IIldUcId to levels reaonebty
acceptabI. to Laeor. Lessot may elect to tennlnu thII Leae AGreement by giving lMIet WlfUtn
nOtice. Leseot or Ita cs.ignated repr8lentatiYelIhall hav.1he .. right. tnItIIIy and durtng 1M tenn of
tlija L.ase AQrHmlnt. to (-> detennlne the location of the equipment on the Antenna Site. and (b)
require Lessee to take whatever action Is necessary to IIImInata 0bjeCti0Mtlle II1leIference by l ....·s
equipment with devlc:es approved by ~r to minimize spul10us ndatIan. If La.- requkw the
equipment to be rnOYt<I (except IS neoeaary or~•. ta I'IdUce~ InterfennlCl).
Le&sor shan be~ble for any reasonable costs of movIiIg sam..

10.2. Nothing contlined In thiI Leae Agreement wi be dftmed to ... Leae. to the
e=UIiVe po.,alon of any vetdcMll 'Pen of 3PeGe on the ArUMa ..... being the intention of 1M
pattiM that the veltlcal span of IPtot mIY be UHd by 0Chm It the chctJan of .... ...." pnMded no
0bjedI0nabIe ilUrferenc:e • caused to Leaen rIdIo trIn8a'nIIIIan 1dMty. 1111 undentaod Met .-s
that L.nIor Intends to .nd Ittalf have the right to aocammodIta as many traRlllnllllln MdIor reoefvetS •
possible at the Antenna Site. and In tI\8t COMIdIOn It II underItood .... IIgr'IItd thIt t.eaor Ih.a have
the Itght at any time duI1ng 1M term Of thiI Le_ AQntemIr4 to IacD1M II'Ilenna or ather equipment of
other ...... within the arne vetUca~.... an 1M ArMana ... II LeaH may occupy, inoIudina the
right to I'8qUirw the multiplexing or the ttanImiIIIon of MOther ..... Gf I...... proYided no
objectionable Interference ia oauMd to LeaN" trInImiIIion aetIvltI.. tIIeNtPIlftd, praYkSecSo. fuctMt.
that Lessee It not pur to Iny COlt In coriMdlon........ Far purpaIeI of this ..... AgreemInt.
objedionable Intetferenc:e wI be deemed tD ".11: (1). CS...nnlndon to IIat effect 18 made by an
luthoriad repteMl'ltaUve of the FCC, or (2) a condIIon exIIts whIctl CGnItJI.... InteI1erWICe wIIhIn 1M
m••nIna of tIM provIsiOns Of the Rules Ind Reguldona of the rrcc at the Urne In tIft*'.t. or (3) tMcw II •
matetilllmPlltmenc of sound. pIdure, dIU or odIw 1rInnIIIIon In any madIl partIcm ofUte pnUCted
servk;e area of suc;h activity as sud1 area Is or may be deflMd by the FCC at Illy how' cbing the period
of operlldon of such .alvlty. IS comp8I'8d with th8t which would be obtained If no aUt... , went
trlnsmfttfno· from the Antenna SIte or had any equipment at the Antenna •• or (4) • II
preverud from using or having accus to its equipment at reaonabI. and ueuaI tImeS to an alent to
which Interferes to • material deg... with the operation Met rtadnenance thereof. it being undentaod
that a reasonlble tampotaty Interf..nc:e whIdJ doli not mateddy Inttrfert· wiIh the aperatJon or
maintenance of Mid equipment and Which Is OCCIIIoned by 1M InItII1ItIon of INIW equipment by MOth«
lessee ar by repairs to or maintenance of Disting ecppmem of anather ...... shall not be considered
objectJonable Intetference.

10.3. If 8pprapMW to maIntIIIn Ate or~ optlmlan of 1M ArUnRa .... LeIMe .,.. be
required to PI~ In In)" 1rInImIller and recetv. combining Ind muldQOUlllno syatemI operatq
from·one or mo,.. anteMu InItaUed by Lessor.
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11. LlDln MAlNTENAHCI AHDJ'IMO\lAb Of IQUII'MCNT AHA COAXIAL CMJ.I!:

11.1. Lessee shaJl install only the equipment. (including Intenna and traI1smlAfon line) which
has been approved by Lessor. Th. leaH agl1ll1 that the instaJlltion wiN be dane in I neat.
'NOf1m1anfik. mlnner and In compliance with all applicable laws and r-vutationl. All COltS of the
installation (inctuding repair Of damages caused thetIby to LAssar's or other IesAe's equipment) will be
the responsibility of the Lessee. Any IddJtJonaJ equipment, other than L.esUe's ~ipment above t11'1t .
referenced herein. shaH only be inSlIUed at Lessor's consent by .mendrnent heteor.

11.2.L...e shall be required to~ graUOCl all antenna eqUtpmenf''' the uppermost
location of ItS equipment on the Tower and property ground Ita~ cable at the base -of the Tower.

11.1. LaSIOr retains tho right to paint at, Cobia' cabCes attIobecf to the Toww.1nctucting Lessee'l
coaxial cable... nec:esaary. in CHderto pnwent~a leet'. In the event Le8aor pUD ..~ cables.
Lessee ag,... to S-~ Laaot upon Inw&oI for LaMe'S pnnta .... o( Mch~ incutred by

-Lessor.

11.4. ....... Is required to rwmove II Of LAin" equipment, ItIcIudIng 1MMe'l couI8I cabie
and antenna. on or before the da of a.nnInatJon of thII Leae~ at Leaee'l SOle .. and
expense. In the event Lessee doll nat timIIy f'IImOYe Is equfpm4ft. antAnnas and coa.I cable II
herein required. Leuor sha8 rwtai1 the 8ec:UIflY 0IpJIIt as IIqutcSIted csamao-. " the MbIIII COlts of
removal of 1.MMe.. *IUIpment. anteMU Md~ GIbht bY LIIIOr eCHd 1M IecutlY De(IaIIl
LIIIM "'a. PlY to tMIor the JlddItiaMl 00It. AJI equlpmtnl, amennu and CODIaJ cable nat by LeeIM
so timelY remowd shall be cbnIIdered....nees b'J lesIH and &hell become the property of t.eaot:'

. 13. ~ COOIIQINADON Of MT!! I !IJAtf. REPAIR HI) MAINDNANCE: In the evtIIIt of the
need tor InslllaUan. repelr or mallUnanoe of the Tower. TIlIMmIIer Building « otMr COfMIOn fKMy.
or of the equipment of LelMe or aIhIr I.....Md If such I'8pIIir or mMitenanc» II not Of 1ft emergency
nltutt, then LalOr or other ....... thaU_Mve the light. upon ten (10) days AOtIftCatiOn to LII.... to
undlttaJca SUCh ,.paIr Of' malrananc. at b oonvenienCi. or to requh leaH 10 dO to. If the Arne
rela1q to L.tIIft.. equipment. LeaOr and u.ee tQI'Oe to 1Iy to coordIn8te IUd'I acIIvItIea In auch I
mann... _ to minimize any do.tld",. thIIt maybe caused to laMe.. operatfon8. or to the openitIon of
other I...... l.MIM .... to reduce or Ihut down the poww of ita.,...,.., If neQliA8ry at •
coordinated time 10 tMt sud\ InItdMlon. repC or maintenance mey·tak. place.

14. FAfI.lIIf,I ANI) MAINTENANCE: Lessee,. hereby notified and undIrstands that the Site wli
not provide communacauons 1001ft of the thnIlnd it wll. by lis very 1IIIture. fIB arid I8qUlre~
from time (0 time wttnout notice. Such tac:ts haw been·taken Into constderatiOn by Lessee prior to the,
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execution of this Lease Agreement, and such 'alures-shall not constittIi. nonperformance or negligence
on tne part of Lessor. Leaor Is not liable or responsible for intetnlptJona or termindon. of Nr'Yice
caused by strikes, lockouts, governmental .CIS, acta Of God or other conditione beYOnd Ita cantraI. Any
Such intenuption or termination of seMce Ihal. not be considered as I brelCh of this Laue AQrMment
by t.eaor. The Lessee at Its own expense shaJJ be 1GtaIIy~ tor any and all maintenance of Its
equipment due to lightning, power line surges.. ground faults, excesstve YOItage, or any other causes
~yond control of LJtssor. '

Lessee PfOmiSeS to nottfy Lessor In writing of each and every faUure and/or malfunatlon on the
part of the Lessor or Site not Iat« than forty-eight (48) hours after the occurrence of sud\ failure and/or
malfune:tlon. '

11. CAStW;ry: If the Antenna 81e becomes complMely wrtenantable due to ftrt or other cau.
II'ICI the equipment becOm.. InopenabNI for a period of ..... Ibciy (eO) cIaya .. a ..... thereof, eilMr
party may IIect to t.rmlnate this L.... AgtHment upon thfIty (30) days' written nadoe to the athet'~
prior to the completion of repairs.

M Las8ee'l sate recaune or rtmedy tot suCh CUUIlIy, 1M monthly Rent ahd be abated an a
per diem bail while the equipment at the Antenna SIte cannot be opented due to fire at otber cuualty.
Without limittng the fOl1lgofng. Leaor Ihd not, under any clrcumltanCM. be reIpOnII* fGt any IoIS8I

or dlmage ta L.e.ee'S equipment or IoN of MrvIoe tnxn Laaee" equipment for any reuan Whatsa~
lnelUdtng darnlQe or loa caused by ftre, tMft. vanddIm. 1IghtNnQ. IoIt of AC pcMW by MMng UCIIy,
loss of ae:c:e&sIbIDty, lightnIng, power nne aurges. QIOUI'Id faults, excessive vol8ge,1hut doWn of Antenlll
Sft. for necessal)' repan or nonMI maintenance wort. and ItIrJ OCher e:atl1... In the event'.
t.rmination of this LeaH Agl'lement, the monthly Rent IhaII be appottioned or. per diem beMa Md pUt
to the dahl Of the tire or CIthef casually.

1.. TERMNA1'1ON Of I 'Man RIQHD TO ANTENNA 'III: In the event tMt any", loCal
or reeseflll govemmental agency caUSN the Antenna .-. IIWJIrx .. IocItIon to become unavailable, or
lessofa Site Gt'ocmd Lease la tennlMled for any reaan. lesIor IhIII have 1he rtaht to a'" (I)
tarmln.te this LNM Agr..mn wfihout Ii8b111ty to ..... or (11) aubled to LIlliI'. 1PPrOY8I.....
anotMt simiI..Ant8nna Sita and/or location 8WilAbie on the .-ne tenns, In wtIIc:h ..... the c:h8nge of
Antenna SIte attdIot location wU not atled the obligations Of lesNe.

17. INlUIUNCE AND IHOIMNITY= Leaor pnMdet no InIutance on lAMM'a equIprMnt. LeeMe
agrees to fumish Lessor with~ Of InI&nnCtI C8rtllYfna tMIt L.IaM ,. .... to the b8Iaw
specified 1nIutance. Further. IUdI ceI1tftc8Ie of Insurance wII nllM LIIIOt. and l.eIIor's lnOI'f08gee If
l'Iquested. II an addidonaI named inIurId on Idly inIcnnc:e wtth mlnkNJrn cOvenIge of:

80dUy Injury andlor DNth: $SOO,ooo.oo for Injury or death to Iny one J)It'IOn, and
$1,ooa:ooo.OO for d injuries endfor de8th suIt8Ined by more th8n one perIOn In any one
OCCUI'T8nCI; and

Property Damage: $1.000,000.00 for damage ... resuft of Iny on. aCCident.

. l.ISSM ana Leaot staal Indemnltt. defend and ..". harmJea Ihe other I*tY and aICb pwent
company of the other party, Is 8g8f1ts and empIo~ of any of them ("1nc:temnitM") from and'against
any and aD loa, d8rMQt,~ Ind IIabIIbt tor InjUry 10 or death of any penon (including an employee
of an Indemnitee). to Indude envfrotim8ntal QaIms; or for the loa Of or amIgO to propeIty (Including
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the property of an Indemnitee) or for loss or danwge arising from attachments, liens, or Claims of
materialmen or I.bote,.., or patent Infttng«nents, JncIudJng claims and reuoneble attomey'S fees ,..,.tI~

to any of the foregoing resulting from Lessee's occupancy or performance hereunder or Lasson
ownership of the Site. as applicabl.. This indemnity shall not apply to the extent tMt SUCh Indemnity Is
void or otherWise unenforceable under applicable law In effld on or validly nrtroaetIw to the cs.te at ttl.
Leue Agreement. The Lessor's rights to lndemnlflcatlon under the foNgoing stull be Jndopendent of
r1ghts under the insurance to be Pf'Ovided herein. ;

18. HAZARDOUS MATERIALS: Lessee representS to Lessor. as piIt of the considerations recited
herein that no part of the IeUed premias ShaH be used by'..... for .... diapoIaI, ItonlQe. natm.
processing, menufaduring or other hai1d1ing of any hazardous wastes.~ 1UbUnce. a6iItoI or
other lTNIteriab (coUectivefy. the foregoing .,.. ,., to han .....azaldout ......, deemed
hazatdous or otheMIH subject to lIlY tecse...l county or munldpal 11M, ""-, c:adIa. rules.
regulations or ofdnanCes pertaining to the .., handling. raJ.... cttspoAA. sto,.. treatment.
pro~ or manutadutlng or ~ HazanIous Materials ot SImIlar IMtertaIs and substances
(coUedtvety. all sudllaws, etc. Ire refen'ed to herein as -erMranrMntaJLawa").

L.... ..-elY adcnowtedg_ and 8QC'1tM that In ihe ewnt any IUClh oantMIInetIon ~
Hazardous M8lertIJI1haI1 hereafter occur. or .... herUfter be detlnnined to have ooaurNd artsInQ N
of or resulting from LesHe's OOGUpancy. at. upon or from the Ie8sed premIMs. RClh ooourrenoe of
oontamlndon ahal be deemed•• Lusan option. to coftlllltubla default under til LeaM AQrHnwd.
....... hetMy cavenantl and IgI'MI. fut1her. that In the ewnt of tIM 0CCWTeRCe of any IUClh
contamination arising tram leIIM's occu.,.ncy of the leased premlllI ~ HIZII'douI .......... at In the
event of the det.ennination 1Mt any .ucb c:ont:8inIndon of the~ Me occurred, u.ee ..... be ­
obligated. wMther or not requkwd by IIW. Jmmed1ate1y to dean-up. remcM. tIIOIve. minimize the
ImP8Cl of or octwMse to remedtaCe (any and II 8UCf1 IIdtvttieI being IBred to genllWly •
~ any such contamlnadon otthe property.

Lessee lhallindemnify lMIor and Leaot's PII'ef't compiny for. and Ihd dlfend and hold
Lessor hInnI.. from .net IQIinst, My Md, II llbiIttIeI, CMIAS of Idian.,~ ......., Ic*Is.
costs and expenMI, including. but not ImIed to. atlomey'l'" n COltS of RMlr'ttfGn. which may be
sutftnd. ~id or IncuncS by Leaorwith .rapect to. or IS • CInct or Indhct of. tile ptllWD an or
under, or the escape. seepage, leakage. spillage. dllcb8fVe. ecnfUIOn at upon or ft'am the Ieued
premlsnOf any Hlzaldous MI1etIIIa or any ClOI'ItamIMIJon by HazIntous UIlet1aIs. _IMY ..... out of
or rautt from the Lessee's use and oc:cupancy of the laNd pnxniIes.

it. OWN: In the event of ......... dNul In the payment Of Rent or In the L8IIM.. fdIn to
oomply with any other material pnwIIIoft ofthll ~ L.IIIor lIlIY. It'"optIan.(I).~
this Leue Agreement without affecting .. right to for III pat due Rent and any oCher damages to
which theleslor may be entitled. andlot (iI) disconMd some or III of LessI". equipment or otherwISe
&nvtn( its use and/or ,.mov. same to L.esscM'1 1t0l1lQe fadllty at Leae.'. expense Mel hOIcf aIM unIJI
all defaults ...-cured (withOut atrt IiabMy therefor or reduction In monthly RinO. and (iI) In 1ddItIOn, be
entitled to aIt other Itghts and remedIeS to wNctIllI permlbd under law or In equIIy. Should Lasor be
entitled to collec:t Rent or damIQtS Md be fon:ed 10 do 10 "rough Its attorney or~ some ather legal
procedures. l8IIClC' shaI. upon~ of • favonIbieJ~ ruing. be entftJetI to Its rMIOnabie COlts
and attorne1S ,... thereby incumtd.. ,.. InY dJeconnec:tion of LaMe" equIpm-. LeaH wa be
~Rd to .., a reconnedlon fee of Two Hundred PJfty Callus (S2S0.00) pdar to reaannedIoft of
Lessee'S equipment. .
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20. '. AJltGNMAI: L.essee may not assign, Mil or tnlnster its rights hereunder without the exprea
written consent of the Lessor. AI 11gh~ ot Lessor hereunder rNIY be assigned. pledged, mortg-aed,
ttlMtecTed. or 0U\efWise disposed of, either In whole or In pM, with or wfthout notice to L.estee. subject.
however. to all of Lessee's rights under thb Lease Agreement.

21. IAUi OR TJltANSFER Of Nfl'ENHA SID: If Lessor sellS or trlnnn the Antenna &Ie,
Lessor (or any SUCClISOf who b'lnsf4n lis IntMeisr) wn. uport consummdoin of 1M .... or transfer, be
released from any liability therufter ecauIng under this Lease AglHment.

22. gTQPPEb: leSSH.".,1 at any time upon ten (1 0) da~ prior WIlton notice tram Leesor
execute. acMowIedge .nd deliver to lMtor a statement In writing (a) cMifyIng that tIU lUllt
Agreement Is .unmocMed and In fuR force and effld (or, if modified, ttdng the nature of such
modification). and the date to which the Rent and other ctwgM .... peid In 1Idvance, If any. (b)
acMowtedgIng that th.. a,.. nat. to ussee'a knoWtldge, any u.ncum defIu* on the part of LISeOr'
hetflunder. or specifying sud'! de,.uIts if 8ny are daJrned, ed (c) setting fcxth any prepaid Ret«. Atr1
SUCh statement may be condusiVeIy relied upon by any prospectiw puRlh••r, Invllllor, ..... or
tneumbtancet of the Antenna 8ft••

U. NOTICE!: My notice, communiC8UOn. request. demand. twpIy or IdvIce (severdy and
COhetJvely ...f~UTed to IS~, In ... Agreement required or pennlted to be given. made or
accepted mUll be in writing. NotIce may, unIeA otheIwIIe prcMdtd herwln, be glwn or terYed Ca) tFt
depositing 1he same In the United states Mail. pottage and tea PI'tPI'd, reoiI'Jred at C8I1Ifted. and.
addteAed to the party to be nodfted. with Mtum recelpt~, (b) by de8wdnG the um. to IUCII
party, or an agent at such party, In pemon or blJ commardaI courier or (0) ~ regular mail, ,...
trensmfsIion. telegram or o1her commerctaIIY IUIONItlIe mea.. adctte.lIed to the I*tY to be natIfted.
Notice Mnt by reglatered or c:erUfted mall In the manner hereJnabOve dectbtd Sftd be e«ec:tive from
and Iftlt1he upkIItion of three (3) ct.ys after such depostt or. Of ....... aclUlI ..... NaIce gMn In
any other maMer shall be effec:tive only If and when I8C8Iwd by the party to be nodfted. F« tfte
purposee of NotIce. the adcfras Oftht J*da~ until ch8ngecl by wrttten natIOa. be as fOIGWiF.

LESSOR:

LESSEE:

PIfme COmmunlCldon SItes. U.CJ
PrIme COINnunIeationSltes Holding. LLC.
P.O. iox1172
AbIlene. TIXaI 78808
Talephon« (115) 177·7483
Fac:sJtnle: (815) e78-8e8T

8UnQIIt ~1c:atIoM. Inc.
2818 Eo Bro8dwwy
TIICIOn. Artzona 15711
TeItpbone: (520) 322 Ilea
FACllm",: (520) 811 7828

7



· .

those expreS!Jy stated herein. The parties he.reto agree that no subsequent modification, W11l1'8nty, or -.
waiver shall become valid until and unless it is reduced to writing, and executed by Lessee Ind Lessor.

25, AUTHORiTy: Arty corporation signing U'IlS Lease Agreement represents and warrants that Aid
Lease Agreement is executed In compfiance 'Nith a resolution ot the Boa", of Olrectors t1t said
corporation, duly adopted by Aid Board and transcribed In full In the minutes of laid coqxntJon, Any
IndIVidual signing INs Lease Agreement on behalf of an entity represetlta and warrants that he has tutl
autnortty to do so.

21. MISCELLANEOUS PRoyJIIONS: 11me Is of the essence in tn.. LNIe AgrMment. 1118 waiVer
of any term, proviskm or any defa'" abal not conatIlute the weivet Of ..", other term. provlaaon or
default. ThIs Leue Agreement lima. Ind Is to be perfonMd It the otrloe of LMIot. T'Na LuR
Agreement shall be governed by the laws of the state of Texu. If any part of tNI Laale A9f'HIMI1t
shall De adjudged contrary 10 law. the ",mainlno ptOViIlonl hereof shall remain In ruu force and etrec:t.

ThIS L.... Agreement ShIJf De binding upon the respeettve suece_DIS. assigns and personaJ
represem.tlves of the parues.

exeCUTED this $""" day of A"'J "'If. . 1"~.

LEaSOR:

L!8S1E:
SUr1gf1 Commun&c:atlons. Inc.

By: dt~LI ~J
7

President

8
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Exhibit 7
Declaration of Arlene Stevens

I, Arlene Stevens, declare under oath as follows:

1. I am a 25 year resident of Tucsgn, Arizona. I am familiar
with the Tucson area, including the m6untain ranges around~~ucson

and including Mt. Bigelow peak in the Santa Catalina Mountains.

2. I secured the weather and temperature information from
the National Oceanic and Atmospheric Administration, 520 North- Park
Avenue, Tucson, Ar i zona, on December 11-~,~ 1997. --I--secured t~he-wind -­
data from the Department of Physics and Atmospherie Sciences,
University of Arizona, Tucson, Arizona on December 11, 1997. Upon
receipt of the wind data, I was advised that the data was taken at
Mt. Lemmon, an elevation lower than Mt. Bigelow. I was advised
that wind conditions at Mt. Bigelow ~ere about 20% higher on the
average than the data shown. The data submitted herein represents
a typical late Winter day. I also secured the newspaper articles
shown at Exhibi ts 10 and 12 directly from the offices of the
Arizona Star, a Tucson daily newspaper. The articles are available
from t'he Internet at .www.azstarnet.com.

3. In April 1997, in submitting Exhibit A as a response to
Question 6, Form 307, I stated the arrangements originally made in
1992 with the licensee, of KHRR-TV for the co-location and use of
existing and constructed offices, studio and production equipment.
To clarify, the objective was to show a continuation.

4. On or about October 28, 1996, I learned that the Commission
had granted the construction permit modification application. At
about the same time, an early snow had occurred at the Mt. Bigelow
site which precluded access to the site. I determined this from
pre-recorded Weather Bureau telephone announcements, local
television and newspaper stories.

5. On or about October 3D, 1996, I contacted Mr. Skip Hamer,
Chief Engineer at Sierra Pacific Technology Inc. formally offering
to enter into a contract to complete construction of the
transmission facility on Mt. Bigelow. A couple of days thereafter,
Mr. Hamer advised that he had determined that existing and expected
snow and ice condi tions at Mt., Bigelow were too precarious to
complete construction safely during the Winter Season. Mr. Hamer
did offer to complete the construction the following Spring. Mr.
Hamer died in October 1997, and thus it is not possible to get his
written confirmation. Instead, ~ttached is a statement from the
President of Sierra Pacific Technology confirming the foregoing.

6. During the course of November 1996 and December 1966, on
separate- occasions, I determined from the Weather Bureau tha-f
tradi tional Winter snow and ice condi tions were expected throughout
the Winter. And fr'om the. Sheriff' s Department.- I determined :that



as a result of the weather conditions, the access road to Mt.
Bigelow had been closed to all vehicular traffic and would remain
closed for the duration of the Winter, as dictated by past
practices. The weather conditions and threats of more adverse
weather and the road closures completely precluded. any construction
activity at the site from October 26, 1996 through April 24, 1997.

7. There are two separate roads leading to the site. I have
traveled both roads.n The first one begins on the valley floor at
the city limits of Tucson at Milepost 1 and climbs to near the
summit of Catalina Mountains [Approach Rd.]. It is alternatively
named, Catal ina Highway, Oen. Hi tchcock . Road and Mt. Lemmon
Highway. It is paved but closed on an intermittent basis throughout
the Winter. Local residents have access during Winter storms via
snowmobiles and especially equipped 4-wheel drive vehicles.

8. Intersecting the Approach Road at Milepost 20 is the access
road to the Mt. Bigelow site. It is an unpaved, narrow, steeply
graded, unmaintained dirt road that rises in the center. It leads
from the Approach Road to the transmitter site [Access Road]. The
Forest Service closed and locked Access Rd from October 26, 1996
through mid-April 1997, except possibly for a brief period in
November or December 1996.

9. Sungilt has taken all steps possible to proceed . with
construction. Sungilt. has been unable to complete construction
solely due to being precluded from doing so by weather conditions
at Mt. Bigelow. The only construction remaining to be done are
those tasks of installing equipment upon the e~istiftg ~ower ~nd in
and outside of the existing transmitter building at Mt. Bigelow.

10. As indicated above, the agreement with the licensee of
KHRR-TV to use existing, in-place constructed offices, studios and
production equipment and studio-to-transmitter link, with the
concomi tant capaci ty t6 originate' and transmi t programming to its
transmitt~r site, reflected that Sungilt had done all that was
needed to originate programm.ing from its studios.

11. On August S, 1996, Sungilt converted its agreement of
understanding as to the availability of the antenna site into a
formal lease with the site manager-lessee. Section lofth'e'site
lease agreement specifically contemplated installation 6f the
transmission equipment by December 1,1996. However, the weather
precluded such installation.

I have read the pleading and the affidavits and statements
submitted ~s a part of the petition. for reconsideration. I certify
under oath that the information provided is true and complete to
the best of my knowledge and belief.

December 26, 1997 ~~/~
Arlene D. Stevens

.._-_._-_ ~.~._._-------------------------------------
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Sierra· Pacific Technology, Inc.
P.Q. Box 421967, San Francisco, C.~ 94/42 tele: 415-864-8181 fax: 415-864-8181

December 17, 1997

Ms. Arlene Stevens
Sungilt Corporation Inc.
2309 Nonh Hampton Street
Tucson, AZ 857J9

Dear Ms. Stevens:

This letter is to eonfum that Sierra Pacific Technology, Inc. was a company that provided
broadcast engineering services to television stations on the West Coast Our finn ceased
operations in September ~O. 1997 due to the death ofour ChiefEngineer.

In approximately October 1996, I was advised by our ChiefEngineer that your
representAtive had offered to employ our finn to install a DOW transmission facility on
Channe146 near Tucson. OUf finn declined the project. Our ChiefEngineer then
concluded that the project courd not be reasonabJy completed because of inclement
weather at the sit~ during the Winter season.

Sincerely,
.­-

~~u _
... - ~

Michael Uyemura
. President

------- --------------- .. _----------------------------------------------------------------*-----
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Exhibit 9
Statement Concerning Michael Stanley

I, Arlene Stevens, state under oath as follows:

On or about December 11, 1997, Mike Stanley advised Sungil t as
follows. He was the President of the Mt. Lemmon Water Cooperative
and has lived on or nearby Mt. Lemmon for the last 17 years. He is
familiar with the broadcast antenna site on Mt. Bigelow.

In the Winter time, access to Mt. Lemmon and Mt. Bigelow has_always
been a problem" because of snow, wind and ice. He stated that the
weather is unpredictable. Storms can come without notice. Only
spec ial i zed ca terpi lIar-type vehicles can nav iga te mos t of the
terrain. To his knowledge, because of the dangers, no one has ever
at tem"pted any construction" during the Winter, except for emergency
maintenance.

He stated that he recalls that about 3 feet of snow fell before
Halloween last year. An~, the Forest Service closed the road after
that.

December 26, 1997

-_._-_.._-------------------------
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IReturn to Search Screen I
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lce, classical mu!ic don'tmq: :~;..,:.~:~

~ET~b'~~O~ 19~1 0:

THE ARIZONA DAILYSTAR

TUCSON - Radio listeners who have had trouble tuning in KUAT's
classical music station can blame snow and ice on Mount Bigelow.

"The theory is that a block of ice fell from our antenna onto our
transmission line," station manager Ed Kupperstein said. The
transmission problems, wMch began before dawn Sunday, were
repaired yesterday afternoon, he said.

KUAT's transmission on 90.5 FM and the translators that feed from
that signal in northwest Tucson, Sierra Vista, 'Safford, Bisbee,
Nogales and Douglas were affected. The station has been
broadcasting from Mount Bigelow in the Santa Catalina Mountains
since May 1975 and occasionally has had problems with ice
collecting on the antenna in mid-winter, Kupperstein said.

A simultaneous broadcast on 1550 AM and 89.1 FM - which offer
National Public Radio, mainstream jazz and news magazines - was
not affected. An antenna at Cortaro Farms Road and Interstate 10 is
used to broadcast those signals.

[
Sports I Comnlll!..lty I TV Week _ NewPages I Classlfta I Martetplact ]

TecIl SlIA*t I Scacriber services • MOIItJ & (nest'" I HomesIRul Estat.

Daly News , StarTtdlI AP News IDIsiIlItdMS IDllIfter at 81 Press P.,The WIre

.12l22197~:06:0

----_.._._~----------------------
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..-
-17!7! International Towers Inc.

December 17, 1997

Sungilt Corporation
2309 N. Hampton
Tucson, AZ 85719

- Attn. Arlene Stevens

Dear Miss Stevens,

We at S&W Communications are very familiar with the Mt. Bigelow broadcast facility
near Tucson AZ. Over the years we have installed and maintained towers and broadcast
equipment for the different stations.

As to the matter of winter construction on the mountain. this is next to impossible due to
the severe weather at that altitude. Mt. Bigelow is approximately 8,SOOft. above sea level
and is adjacent to the southern most snow skiing resort in North America located on Mt.
Lemmon. Shown below are a couple of photographs during a maintenance visit to Mt.
Bigelow just after an ice storm.

Winter of 1996 Winter of 1996

If you have any further questions please do not hesitate to call.

Res~_ectfuI1y ,

Stan Klebe

6S9' N. Ondc Rei. Suite 153 A
T-.AZ 15'704
,1'bClllC <'20) $7'-9672
Fax <'20)",~, (AZ)

71-82 RMmussen Ave.
Vllllii. CA 93291

Pboqe: (209) 6'1·71'0
Fax (209) 6'1·1739
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IReturn to Search Screen I

Winter comes early to region; 2 feet of
snow on Mt. Lemmon

o
Sunday, 27 October 1996
NEWS lA
HaDh Kim Quach
THE ARIZONA DAILY STAR

A stonn sweeping down from Alaska dumped a record-breaking 2
feet of snow on Mount Lenupon yesterday while powdering
communities around Tucson with light snow and pouring 1.61 inches
of rain into the city.

Yesterday's rain, which began early in the morning, has put rainfall at
above-normal for this date with 10.31 inches recorded at Tucson
International Airport. The usual rainfall for the date is 10.10 inches.

After recording a warmish 6J degrees at midiright, the temperature
plummeted to 48 degrees by 10 a.m. and 38 degrees by 5 p.m.

-By 10 a.m., residentS ofSummerhaven reponed 7 inches ofsnow.
National Weather Service spokesman Randy Weber predicted the
mountaintop community would get another foot by day's end.

He was right - and then some.

By 6 p.m., Summerhaven had received about 2 feet ofsnow, and it
was still falling.

Barbara Farr, general manager ofSummerhaven's Alpine Lodge, said
she had seen "nothing like this since the late '70s.

-
"We've had flurries before and maybe a couple inches around
Halloween, but never feet," said Farr, who has lived in Summerhaven
for IS years. . .

Droves ofpeople tempted by the snowy peaks poking through the
clouds were forced to tum around after Pima County Sheriffs
Department restricted access to Catalina Highway at 7 a.m., Sgt.
Michael O'Connor said.

Only mountain residents and business owners equipped with
four-wheel drive or tire chains were pennitted to pass beyond Prison
Camp Road, he said.

Road crews were plowing last night in an effort to reopen the
highway by 10 a.m. today. .



• : ~·2 of3

The last tlme it snowed on ylount Lemmon was in early ylarch, when
4 inches of snow fell.

In Sonoita, about 40 miles southeast of Tucson, snow began falling
around 3 p.m. yesterday, said Lee Sims, a weather watcher who has
lived in Sonoita for 29 years. The snow measured 2 inches by late
afternoon, he said.

.. It's the first time we've seen snow in October," he said. Sonoita - at a
5,000-foot elevation - usually receives 1 to 2 inches of snowfall a
year, Sims said.

In Green Valley, Fred Bradbury also reported 2 inches ofsnow.

"This is more like Missouri weather," mused Bradbury, who has
lived in Green Valley for three years.

Residents ofTubac, south of Green Valley, and Patagonia, southwest
of Sonoita, also reported light snow.

National Weather Service meteQ.rologist Jolm Glueck conceded that
snow in October is unusual for this part of the state.

But the National Weather Service will not record a Tucson snow
unless it falls at Tucson International Airport. That didn't happen
yesterday and hasn't happened this early in the year since the service
began keeping records 102 years ago.

At the airport, 1.61 inches of rain had fallen by 9 p.m., Weber said.

Local weather watchers reported from .9 inch ofrain in the northwest
area to as much as 1.75 inches on the eastside.

Sheriffs Sgt. O'Connor said the rain caused few traffic problems, but
deep water prompted the closure of South Country Club Road and
Bonney Avenue south ofBenson Highway, as well as South Mission
Road between West Drexel and West Valencia roads.

Barricades near water-filled washes restricted access to Harrison
Road at McDonald Park; Camino de la Tierra at Rillito Creek; and on
North Tanque Verde Road and on Speedway, east ofHoughton Road.

The cold, soggy weather filled Tucson's homeless shelters to capacity
last night.

. "By 2 o'clock this afternoon we had already turned away 20Q people
for the night," Karin Uhlich, executive director of the Primavera
Foundation, said last night.

The Salvation Army's Operation beep Freeze was not ready for the
storm, but the Hospitality House was making room beyond capacity,
said Felix Morelos, a hospitality house caseworker.

There are abQut I,700 hom~les~. people in Tucson and 800 shelter
beds, Uhlich said.

Yes!erday was Tucson's fifth wettest Octob~ day o.n ~rd,

•

12119/97 17:32:



according to the :\ational Weather Service. The wettest was Oct. 1.
1983. when it rained 2.96 inches.

Star reporter Sarah Mayhew Schlosser contributed to this story.

..http://www.weather.com/.. Weather Channel's online site actually
makes learning about Mother Nature fun.

Photo by James S. Wood, The Arizona Daily Star

Group of hardy souls looking for snow thrill help fellow
seeker stuck near Bear Canyon

Map by The Arizona Daily Star

Where the rain fell

SNOW RAIN WEATHER

[
Sports I COftlIIIUltt, J TV WItt .. NewPates J Cladld JM~ ]
Tedl SlQIOtt I Silbttrfber 5enlces' ., M.., &I [1IYftt.... I HlIlIItSIReIl ESUIt.

Ddy rw.s I SlarTa IAI' tMIIl~ IDIMtr. I' "..PIal TIle WIn.

.. :1211919717::
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Jam.. S. Wood, The ArizOna Daily Star

Hardy souls looking. for a snow thrill help a fellow seeker stuck near Bear Canyon
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Exhibi t 15
Statement of Consulting Engineer

I, Arlene Stevens, state under oath as follows:
..

On or about December 15 and December 16, 1997, Alan Nichols advised
Sungilt as follows:

He stat~d that he was a resident of Walnut Creek, California, and
has more than 20 years experience as a broadcast engineer. He has
constructed television st&tions in the United States, Europe and
Indonesia, including stations at remote transmission sites.

He stated that he examined U.s. Weather Service weather data for
Mt. Bigelow for the period from November 1996 to April 1997.

In reviewing the tasks required to install a transmitter, antenna
line, antenna, power supply systems and cooling systems at Mt.
Bigelow for Channel 46, he stated that the adverse weather
conditions at the site would preclude such installations. He noted
that the hoisting required to unload transmission equipment would
not be stable. He further noted that expectant winds nGt only could
damage antenna lines being installed, but would also put riggers in
danger; and the antenna could not be properly affixed safely to an
iced tower. Electrical systems could not be attached without
imprudent safety hazards. And, he stated that cooling systems
contents would freeze before installation.

If there were breaks in the weather (i.e., no ice or high winds and
stable ground), he advised that at least four to six weeks of
uninterrupted favorable conditions would have to occur to complete
construction. Any partially installed equipment would likely
damaged sufficiently to require its removal and replacement.

December 26, 1997
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--------- DoTY· MOORE TOWER SERVICES, INC. ----=----=-----
For Complete Tower Serv;C8 Fe.turing Expertise &Integrity

December 16, 1997

Ms. Arlene Stevens
Sungilt Corporation
2309 N. Hampton Street
Tucson, AZ. 87519

Re: Scheduling Boundaries for KXGR-TV
Channel 46
Mount Bigelow, AZ.

Dear Ms. Stevens,

We have reviewed the climatological records obtained from the N~tional Oceanic ~n~

Atmospheric Administration (NOAA) for the MountLemon area for the periods between
October 1996 to Aprli 1997.; .,;. ':' ~.:.': _:::'.'. .

Based on my experience in this industry of over 23 years, I do not hesitate in
recommending a delay of initial construction until April of 1998. The practical aspects of
construction arid safety concerns must be looked at prior to commitment. We are not in
a position to recommend construction until after the winter months are behind us.

Tower and antenna construction techniques are very strict and unforgiving.
Construction must be halted in winds in excess of 25 mph. Precipitation also creates
very unsafe conditions below 35 degrees. Wind in conjunction with extreme
temperatures create another unsafe and potentially dangerous work condition.

_ '. . __ J _ ....• •

These dangerous cond~ionseffect your own liability too.
. .

Please let us know when' you w~uld like us to proceed with additional preplanning of the
project. Thank you. _. .

6est Regards,'

Don~'"': ~~."'.:<.":" .
President -.: . - -": ; ;:"><' : -:.... "
.~;; ..: ..: :: ... ~1.~. ::.... ~-:~-::~:~.;.:: ..~~!!.: ;~<~~!~"·!.I;:!~~ ') ~.; .: .. ~:.: .. :

. ..,\.(' ..:- "t .~.. '': I 1570W. Belliine Rd•• CedarHiU, TX75104

.: -.. . • "Toll Fr'''~1-800-~5·7181 • 872·293-1200. Fu072·2Q3-1255. ~ .
"'. "a_ ..

-------------------------
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BEFORE THE
FEDERAL COMMuN1CATIONS COMMISSION

WASHINGTON, D.C. 20554

In re

SUNGILT CORPORATION INC.
BMPCT--970424KF

Construction Permitte~ of
KXGR(TV)

.nreen Valley, Arizona. -

Application For Extension
of Time To Construct

To: Chief, Video Services Division

SUPPLEMENT
TO

PETITION FOR RECONSIDERATION

On December 28, 1997, Sungilt Corporation Inc., construction

permittee of KXGR(TV), Green Valley, Arizona (Sungilt), by its

President, pursuant to Section 1.106(a)(l) of the Commission's

Rules, filed a Petition For Reconsideration, requesting the Chief,

Video Services Division, Mass Media Bureau, to re-consider the

action of November 28, 1997, denying the referenced applica~ion for

extension of time to construct Station KXGR(TV), canceling the

construction permit and deleting the call sign (Letter Action) .
.. .. ,-

Sung-ilt hereby files this Supplement To The Petiti"on For

Reconsideration to clarify and confirm tQe following items. This

supplement is filed within thirty days of December 19, 1997, the
..

release date of the public notice of the Letter Action. Sungilt

requests that the documents attached hereto be appended to its

Petition For Reconsideration as indicated by the exhibit numbers

shown..

1



A. Exhibit 15A: Declaration of Alan Nichols

"Al~n Nic~Ol~: .s: ~onsu.lting .engineer,- confi~ms~d.~:~fies <)'

the Statement of Arlene Stevens at EXhibr'r"'-.lS~A<rtM11Qna~"
.\.J~ ." -Q- .

Nichols declares that installatfon of the transmission f-aeility

during the construction permit period would have produced imprudent

safety hazards and personally endangered the tower rigger crew.

B. Exhibit 9A: Statement of Michael Stanley

Michael Stanley, the tower site maintenance person, confirms

and clarifies the Statement of Arlene Stevens at Exhibit 9. Also,

Stanley states that falling ice caused maior damage to muLtiple

antennas and that record seasonal snowfalls left thirteen feet of

snow on the transmitter site.

c. Exhibit 4A: Statement of Steve Hensel of
u.S. Forest Service

Steve Hensel, the official of the U.S. Forest Service,

confirms and clarifies the Declaration of Glen Isaacs at Exhibit 4.

In addition, he states that the access road to the site (a) has

several segments that hold snow and ice well after any storm (b). .

has' sever~l outslope areas that can send vehicles sliding below

ihto the" ~rees w~en ice is present (c) has never been snow-plowed

to provide vehicular access.

D. Exhibit lA: Declaration of Mike Pechner

Mike Pechner, a meteorologist, confirms and certifies as true,

his Letter Statement of December 22, 1997.

E. Exhibit 3A: Declaration of David Baker

David Baker is the transmission site Owner/lessor. Bakel;'

confirms and declares as true his Statement of December 22, 1997.

2
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F. Exhibi t SA: Declaration of Michael -Uyemura .

Michael Uyemqr~ is a~ offjci~l with Sierra Pacific Technology

Inc., the installer of tbe station's transmission facility. Mr.

Uyemura declares as true hi~ ~tatementof December 17, 1997.

G. Exhibit 11A: Declaration of Stan Klebe

Stan Klebe, a transmission facility installer, confirms and

declares as true, his Letter Statement of December 17, 1997.

H. Exhibit 7A: Supplemental Declaration of Arlene Stevens

Arlene Stevens, President of the construction permittee,

further declares that on or about Janu~ry 9, 1998, she communicated

with Michael Stanley and other tower users and was advised that on

or about March 2, 1997, warming and falling ice from the broadcast

tower and falling trees at the site caused major damage to several

broadcast antennas, forcing some area broadcast stations off the

air, requiring emergency work crews. Moreover, the freezing weather

caused failures in the emergency specially-equipped vehicles,

rendering all of them unusable. Specifically, the vehicles of Trico

Electric Cooperative; KGUN-TV (ABC) and KUAT, Channel 6 (PBS), all. .
failed to function: one of them caught fire, while another one blew

a clutch. Also, the site lost power for several days.

Sungilt maintains that the attached supplemental declarations

confirm that throughout the construct ion permi t period adverse

weather and threats thereof and actions of a government agency in

closing access to the antenna site - factors beyond the permittee's

control - precluded additional construction. Thus, Sungilt has

demonstrated that it has more than satisfied the requirements of

3

----_._.._------------------------



the rule to justify grant of its extension application.

Sungilt requests reconsideration, re-instatement of the

construction permit, grant of the extension application and re-

instatement of tqe call sign.

Respectfully submitted,

Sungilt Corporation Inc.

Sungilt Corporation Inc.
2309 N Hampton Street
Tucson, Arizona 85719

January 16, 1998

By: ~~
Arlene Ste~ens
Its President

' .. / : . -
/.( . \

,,'



Exhibit 15A

Statement of Alan Nichols

I, Alan Nichols, of 2360 La Salle Dr., Walnut Creek,
California, certify as true and state as follows:

I have twenty five years of experience as a broadcast
engineer. I have installed television stations in different
countries, including remote and mountainous regions. I am currently
Chief Engineer at KCNS-TV, San Francisco, acting as a consultant to
Sungilt Corporation concerning installation of KXGR, Channel 46.

I have reviewed the weather data taken from the reporting
station at Mt. Bigelow, Arizona for the period October 1996 through
April 1997 in an effort to determine if in the specified months
there was a period where installation of the Channel 46 antenna,
transmi ss ion I ine and transmi t ter could have been successfully
completed.

I have concluded that installation of the KXGR(TV), Channel 46
transmitting facility on Mt. Bigelow was not possible because of
hazardous weather conditions, including the closure of the access
road to the site by the u.S. Forest Service.

Construction during this period would have been unsafe. Each
section of the antenna and each section of the transmission line
must be hoisted up on the tower and placed in position by a tower
rigger crew. The weather conditions were such that variations and
wind gushing and freezing snow and rain were encountered, thereby
putting the crew and the equipment at risk. It is felt that the
hazardous weather condi tions would prove to be detrimental to
personal safety and provide a means to damage the transmission line
sect ions. Simi larly, installation of the cool ing and electrical
systems ~ould have presented safety hazards due to weather
exposures and weather-related damage to the equipment. Damage to
any construction actually done woul4 have to have been repeated
following the end of the hazardous weather period. '

Al though there may have been several days when the weather may
have permitted access to the site, the project requires efforts
over several continuous weeks to install the transmission-equipment
and weather proof the transmission line. The weather data does not
show sufficient sequential calm days during the time from 10
October 1996 to 25 April 1997 to provide a practical and·· safe
installation.

.. ,,;

• r .':" I \

1550 13ryaofSfreet, Suite 850-. ,San Franeisco;<:A <941 of-;, Tel. (rA4bon-slrt_3800 ',.:fitt-<4-t5r~863-~998

.



Exhibit 9A

-MICHAEL-A.STANbE¥- -- - -- -

P.O.BOX669

Mr. LEMMON, AZ. ­

85619-0669

I WAS REQUESTED TO GIVE INFORMATION ON THE
ACCESS TO THE TOWERS ON MT. BIGELOW, NORTH OF
WCSON ,ARIZONA. I AM THE MAINTENANCE PERSON FOR
TIllS SITE. I'VE LIVED IN THE SANTA CATALINA
MOUNTAINS AT SUMMERHAVENt MT. LEMMON FOR 17
YEARS. THE ROAD TO THE SITE FROM WCSON IS PAVED
AND IS USUALLY PASSABLE IN THE WINTER .THE LAST 4
MILES TO THE SITE IS A DIRT ROAD. TIllS SECTION IS
FOREST SERVICE AND IS LOCKED FROM MID OCTOBER
TO LATE APRIL. A SNOW CAT IS REQUIRED FOR travel
TIIESE LAST MILES. MAJOR WORK AND CONSTRUCTION
TAKES PLACE MAY TO NOVEMBER. LAST YEARS SNOW
STARTED BEFORE THE END OF OCTOBER wrrn TWO FEET.
THE YEARS TOTAL WAS TIIIRTEEN FEET. ON MARCH
SIXTIi TIIE TOWERS ANTENNAS RECEIVED MAJOR
DAMAGE FROM FALLING ICE. EMERGENCY REPAIR
CREWS HAD TO BE SHUITLED IN VIA SNOW CATS AND
SNOW MOBILES.

IN MY OPINION mE LOGISTICS OF CONSTRUCTION DURING THE
WINTERS ARE ALL MOST IMPOSSIBLE ONCE SNOW HAS FALLEN.
mE IDEALTIME FOR MAJOR WORK IS APRIL TO OCTOBER.

IF YOU HAVB ANY QUESTIONS ON THIS MAITER OR-ANY THING
CO~CERNXN_GJHE_MT. aIGE_LOW SITE PLEASE CALL ME AT 520­
576-1505.

SINCERELY,

~~X

MICHAEL A. STANLEY



United States
Department of
Agriculture

Forest
Service

Santa Catalina
Ranger District

Exhibit 4A

5700 N. Sabino Canyon Rd.
Tucson, AZ 85750
Telephone: (520) 749-8700
FAX: (520 749-4719

Reply To: 7700
Date: December 19, 1997

1G1en H. Isaacs
1504 Bryant Street

-.San Francisco, California 94103

Dear Mr. Isaacs

In response to your letter dated December 15, 1997, I c~n relate the following
observations concerning vehicle access on Bigelow road, located on the Santa
Catalina Ranger District, Coronado National Forest. I understand the period
you are interested in is October 27, 1996, through April 24, 1997.

Part of my assigned duties as a Forestry Technician is to close service roads
located in the higher elevations on the Santa Catalina Mountains when weather
conditions make the roads unsafe for public travel. Bigelow road is one of 5
roads I close to normal vehicle traffic usually when snow and ice is present.
The gate to control access is located approximately 1.5 miles from the
electronic sites located on Mt. Bigelow. The physical nature of The Bigelow
road is a dirt, one lane, mountain road. This road has several segments that
hold snow and ice well after any winter storm has passed. On approximately
October 30, 1996, a strong winter storm dumped two feet of snow in the area. I
closed the gate controlling vehicle access to Mt. Bigelow at this time. There
was a warming period in November when I opened several roads for a short time
of several weeks but at this time I can not remember if Bigelow road was one of
them. If Bigelow road was not opened during a short warm spell it would of
been closed approximately fro~ October 30, 1996 to the beginning and maybe to
~id April. Bigelow road is poorly maintained with several outslope areas that
can send vehicles intO-th~ trees below if ice is present. The road has, never
t~ my knowledge, be2~ snow-plowed by ~he Fv~esc Service ur PiwA County to
provide vehicle access.

If you have any question or require any other information concerning this issue
please contact Steve·Hensel at (520) 749-8700.

Steven 'Hensel
FORESTRY TECH.



Exhibit lA

Declaration

. C 5'( ~i'1.~')-

I.~ V'~ declare that the informat,on conta,ned in

my letter dated ~ 22hJ ('1:.17 to Arlene StevenS~t Sungilt

Corporation Inc. is true to the best of my knowledge and belief.

Dated: »~(?"flt 19Cf.6

..~
,'D -

-_ .~--,:- -~ -- -::. ---:0-- - - -.-...;..

i ;~.
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Exhibit 3A

Declaration

I. Da~id Baker. declare that the information contained in
my letter dated DecemberZ2. 1997 to Arlene Stevens. Sungilt
Corporation Inc. 1s true to the best of my knowledge ancLbelief.

.01/13/98 ·16:09 TX/RX"NO.6809 . ,:P.002 •
--- ... - - - - - - --- -.-_- - -.-.- ~ --.---_-.- -_.-~ -"",=,~-Z-'" _- ------- ~.- ~ -- -
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Exhibit- 8A

Declaration

I, Michael Uyemura, declare that the informatlon contained in my letter ­
dated December 17. 1997 to ~rlene Stevens,§ungill,Corporation Inc. is
true to the best of my knowledge and belief.



Exhibit llA

Declaration

Dated:

I, Sta.n Klebe, decla:re that the. information contained in
my let tel' dated Decomb.er 17. 199'7 to Arlene Steven8, 5ungl1t.
Corporation Inc.. is t~\le to tht best of my k1\owledge a 'belief.

-- .. _-------~----------------------------~ ._-----­
--~------------------------------------



Exhibit 7A

Supplemental Declaration of Arlene Stevens

I, Arlene Stevens, further declare as follows:

On or about January 9, 1998, I telephoned Michael Stanley. He

advised me that in early March 1997, falling ice from the various

broadcast towers at the transmitter site, caused major damage to

the antenna transmission lines of KUAT-FM, KUAT-TV and KGUN-TV. He

advised that the broadcasters concluded that the ice fell because

of warming temperatures, high winds and falling trees. As a result

of the damage, emergency work repai r crews were di spatched. The

crews used specially equipped emergency vehicles. All of the

emergency vehicles were rendered non-functional in the freezing

weather. One of the vehicles caught fire, while another one blew a

clutch. I note that the Arizona Star reports that day as March 2,

1997 [Exhibit 10] and that Weather Bureau data for that day shows

a low temperature of 15 degrees [Exhibit 2, sixth page].

On January 16, 1998, Ed Kupperstein, Station Manager at KUAT-

FM confirmed that falling ice damaged their transmission line

forcing them off the air. And, Ron Stewart, Chief of Technical

Services at KUAT-FM confirmed to me that the emergency vehicles

failed to function during the incident.

I declare under oath that the above is true and compfete to

the best of my knowledge and belief.

January 16, 1998

s-


